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APPELLEE’S STATEMENT OF QUESTIONS 

PRESENTED 

In a proceeding nnder the Act of Congress “Relating to 
Children Bom Ont of Wedlock” Appellant was adjudged 
to be the father of three children born out of wedlock and 
an order was entered requiring him to support the children. 
At the commencement of the proceeding the court outlined 
the history and purpose of the Act and, at the conclusion of 
the proceeding, did not instmct the jury concerning the 
Appellant’s failure to take the stand in his own defense. 
In the opinion of the Appellee the questions presented are: 

1. Whether the order of the trial court was in accordance 
with the law and the evidence. 

2. Whether the trial court was required to instmct the 
jury with respect to Appellant’s failure to take the stand 
in his defense. 

3. Whether a proceeding in the District of Columbia to 
establish the paternity of a child bom out of wedlock and 
to provide for its support is a criminal prosecution. 
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APPEALS FOR THE DISTRICT OF COLUMBIA 


COUNTER-STATEMENT OF THE CASE 

Appellant was charged in three separate informations 
filed in the Juvenile Court on July 22, 1952, with being the 
father of three children bom out of wedlock on November 
4, 1945, February 14, 1950 and May 17, 1951, respectively, 
and it was charged further that he contributed to the sup¬ 
port of the child bora November 4, 1945 until on or about 
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June 21, 1952, and that he contributed to the support of the 
child bom February 14, 1950 until on or about April 27, 
1952 App’nt. 2, 6, 11).^ During an examination of the jury 
on voir dire, the trial court outlined the background, his¬ 
tory, and general purposes of the Act * (App’nt. 15). 

The cases were tried to a jury on September 21, 1953, 
and at the conclusion thereof a verdict was returned against 
the appellant in each case and an order was entered requir¬ 
ing him to support the children (App’nt. 4, 8, 13) (App’ee. 
9).=* 

At the trial there was testimony by the complaining wit¬ 
ness in substance as follows: Commencing in 1940 she and 
appellant maintained a continuing sexual relationship until 
about June 1951 (App’ee. 3-5); that during that period 
she did not have sexual relations wdth any other per¬ 
son; and that as the result of sexual relations with appel¬ 
lant during the months of January and February 1945, 
April and May 1949, and July and August 1950, the three 
children in question were bora (App’ee 5-6). 

Appellant provided clothing and food for the two older 
children; and on “May Day” just prior to the first birthday 
of the child born May 17, 1951, appellant again purchased 
clothing for the two older children. Appellant also provided 
food and milk for the children (App’nt. 15-17) (App’ee. 6-8). 

At the close of the government’s case appellant moved 
for a directed verdict as to the two older children (App’nt. 
68) which, after argument, was denied (App’ee. 8). Ap¬ 
pellant did not take the stand but testimony in his behalf 
was adduced and, at its conclusion, appellant rested 
(App’ee. 9). The court thereupon instructed the jury, but 
made no reference to appellant’s failure to take the stand 
in his own defense (App’nt. 25-31). 

1 For convenience Appellant’s Appendix will be designated as (App’nt). 

2 Public Law 917, 81st ([Congress, 2d Session, approved January 11, 1951(64 
Stat. 240), Title 11, Chapter 9, D. C. Code, 1951 Ed. (Supp. II.) 

3 For convenience Appellee’s Appendix will be designate as (App’ee). 


On appeal to the Municipal Court of Appeals, the appel¬ 
lant complained of the introductory remarks of the trial 
court to the jury. The Municipal Court of Appeals, in its 
opinion, said that appellant, having failed to raise the 
point at the trial, could not be heard to raise it on 
appeal; and that in any event, it was clear from the record 
that the appellant had not been prejudiced by the remarks. 
The court said that there was substantial evidence that the 
appellant had contributed to the support of the tvro older 
children within a year prior to the commencement of the 
action. The court then disposed of the appellant’s conten¬ 
tion that the trial judge erred in failing to instruct the jury 
concerning his failure to take the stand saying that no such 
instruction had been requested. The Municipal Court of 
Appeals concluded that the remaining assignments of error 
were without merit and, accordingly, affirmed the judgment 
of the trial court. 

STATUTES AND RULES OF THE COURT INVOLVED 

Public Law 917, 81st Congress, 2d Session, approved 
January 11, 1951, 64 Stat. 1240 (Title 11, Chapter 9, D. C. 
Code, 1951 Edition, Supp. II)—An Act Relating to children 
born out of wedlock provides insofar as here pertinent: 

“Sec. 2. Title. This Act may be cited as‘An Act 
Relating to Children Born Out of Wedlock’. 

“Sec. 3. Jurisdiction. The juvenile court of the 
District of Columbia is hereby given jurisdiction 
of all cases arising under this Act. Proceedings 
shall be instituted in the name of the District of 
Columbia and prosecution upon information shall 
be by the Corporation Counsel for the District of 
Columbia or any of his assistants. 

“Sec. 4. Time of Bringing Complaint. Proceed¬ 
ings to establish paternity and provide for the sup¬ 
port of a child bom out of wedlock may be insti¬ 
tuted after four months of pregnancy or within two 
years after the birth of the child, • ♦ • 



“Sec. 5. Complaint, Any unmarried woman who* 
is at least four months pregnant or who has been 
delivered of a child born out of wedlock, • • • may 
go before an Assistant Corporation Counsel for the- 
District of Columbia at the juvenile court and ac¬ 
cuse any man of being the father of her child and 
request his arrest. • • • The complainant shall be 
examined under oath by an Assistant Corporation 
Counsel to determine the validity of the accusation. 
If, upon examination, there appears reasonable 
cause to believe that the accused person is the 
father of the child in question, the complaint shall 
be reduced to writing, verified by the complainant,, 
and filed with the clerk of the court; and such veri¬ 
fied complaint may be introduced in evidence to- 
impeach the complaining witness in any subsequent 
proceedings therein. 

“Sec. 6. Apprehension of Accused. Upon the fil¬ 
ing of the complaint, the case shall be calendared 
forthwith for preliminary hearing. The clerk of 
the court shall issue a summons requiring the ac¬ 
cused to appear in court on a day certain for such 
purpose, or, if deemed necessary by the court, a 
warrant for the arrest of the defendant shall be 
issued, directed to the United States marshal or the 
Major and Superintendent or any member of the- 
Metropolitan Police Department of the District of 
Columbia, requiring the accused to be arrested and 
brought before the court. 

“Sec. 7. Bond; Commitment on Failure To Give 
Bond; Jury Trial. The court may require the ac¬ 
cused to enter into bond with surety in a sum not to 
exceed $2,500, guaranteeing his appearance on the 
date set for hearing or trial. If the defendant shall 
fail to appear, the security for his appearance 
shall be forfeited and shall be applied toward the 
support of the child if so ordered by the court. If 
the defendant shall fail to post bond fixed by the 
court he shall forthwith be committed to the Dis¬ 
trict Jail, there to remain until the date set for 
hearing, or until he enter into the required bond or 
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otherwise be discharged by due process of law. In 
all prosecutions under this Act the defendant shall 
be entitled to, but may waive, trial by jury. In no 
event, however, shall final hearing take place until 
after the birth of the child. 

• • • • • 


“Sec. 10. (a) Judgment; Prenatal and Confine¬ 
ment Expenses; Maintenance. If the defendant, in 
open court, shall acknowledge the paternity of a 
child born out of wedlock, or if at the trial The 
finding of the court or jury he against the defend¬ 
ant, the court in rendering judgment thereon may 
enter an order for the pajunent of the prenatal 
medical care and costs of the mother’s confinement 
and expenses of childbirth in such amount or 
amounts as it may deem reasonable, commen¬ 
surate with defendant’s ability to pay. The court 
may also order payments for the maintenance 
and education of the child, commensurate with de¬ 
fendant ’s ability to pay, such payments to be made 
at such periods or intervals as the court directs. 

• • * (Italics supplied) 

“Sec. 11. (a) Performance Bond; Commitment; 
Probation. The court shall require the defendant 
to give security not to exceed $2,500 guaranteeing 
payments ordered by the court. The court may, 
however, in its discretion, suspend the requirement 
of security and place the defendant on probation to 
the court on condition that payments be made as 
ordered. In default of any payments as ordered, 
the court may revoke probation and commit the 
defendant to jail for a period of not more than one 
year at any one time. At the expiration of a term 
of commitment the defendant may be discharged, 
but his liability to make subsequent payments or 
any payments in arrears in accordance with the 
judgment or for commitment for further default 
shall not thereby be affected. In lieu of commitment 
or as a condition of his release from jail, the court 
may set aside commitment and again place the de- 
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fendant on probation upon such terms as the court 
may direct. The amount of security, if forfeited, 
shall be disbursed as the court in its discretion may 
direct. 

“(b) Judgment; Execution. In event of default 
of payments as ordered, the court may, in its dis¬ 
cretion, after notice by registered mail to the de¬ 
fendant at his last-known address, and after hear¬ 
ing, reduce the amount of arrears to judgment. The 
juvenile court of the District of Columbia is hereby 
empowered after such notice and hearing to reduce 
to judgment the arrears under any order hereafter 
entered for the support and maintenance of a child 
born out of wedlock, or any amounts ordered to 
be paid by the defendant under any section or sec¬ 
tions of this Act, and when docketed in the clerk’s 
office of the United States District Court for the 
District of Columbia such judgment shall have the 
same force and effect as judgments of the United 
States District Court for the District of Columbia, 
and execution thereon may be effected in the same 
manner as upon judgments of the said district 
court. 




“Sec. 18. Construction of Statute; Appropria¬ 
tions. This Act shall be so interpreted as to effectu¬ 
ate the protection and welfare of the child involved 
in any proceedings hereunder, and appropriations 
to carry out the purposes of this Act are hereby 
authorized. ’ ’ 

Rules Regulating Practice Before the Juvenile Court of 
the District of Columbia, provides, inter alia, as follows: 

“Rule I. Scope. These rules govern the proced¬ 
ure in the Juvenile Court of the District of Co¬ 
lumbia. 
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“Rule X. Instructions. At the close of the evi¬ 
dence or at such earlier time during the trial as the 
Court reasonably directs, any party may file writ¬ 
ten requests that the Court instruct the jury on the 
law as set forth in the requests. At the same time, 
copies of such requests shall be furnished to ad¬ 
verse parties. The Court shall inform counsel of 
its proposed action upon the requests prior to their 
arguments to the jury, but the Court shall instruct 
the jury after the arguments are completed. No 
party may assign as error any portion of the charge 
or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stat¬ 
ing distinctly the matter to which he objects and, 
the grounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of 
the jury.” (Italics supplied) 

SUMMARY OF THE ARGUMENT 

The statutory provisions * relating to children born out 
of wedlock are clear, definite and unambiguous, a fact which 
is conceded by the appellant. 

The trial court did not exceed the limits of judicial pro¬ 
priety in its statements preliminary to the examination of 
the prospective jurors on their voir dire. 

There w^as substantial evidence to support the finding of 
the jury that the appellant is the father of the three chil¬ 
dren born to the complaining witness and that he contribu¬ 
ted to the support of the tw’o older children within one year 
preceding the commencement of the action. 

The trial court was not required to instruct the jury with 
reference to the failure of the appellant to take the stand 
in his defense because proceedings to determine the pater¬ 
nity of children born out of wedlock are not criminal. In 
any event, no such instruction was requested by the appel¬ 
lant, nor was any objection made to the instruction given. 

■* Public Law 917, Chap. 1225, Slst Cong., 2d Sess., approved January 11, 
1951, 64 Stat. 1240. 



ARGUMENT 

I 


Public Law 917 relating to children bom out of wedlock 
is not unconstitutional and the appellant was not prej¬ 
udiced by the court ^s explanation of its history and 
purpose. 

The appellant’s argument in support of points numbered 
1, 2 and 3 of his brief, when considered in the light of his 
statement of the case, is confusing. But as nearly as can be 
determined his first contention is that Public Law 917, 
supra, is unconstitutional in that its provisions are so vague 
and indefinite that it is impossible to determine the time 
and circumstances under which proceedings may be insti¬ 
tuted. It is significant, however, that on page 12 of his brief 
appellant, after reviewing the legislative history and dis¬ 
cussing the purpose of the Act, concluded that the intention 
of the Congress with respect to the enforcement of its pro¬ 
visions is expressed in clear and unambiguous language. 

Although the appellant questioned the constitutionality 
of the Act in his motion to dismiss (App’nt. 1), it does not 
appear from the record that the point was renewed at the 
trial, and under the circumstances it may not be urged on 
appeal. McQuaid v. United States, 91 U.S. App. D. C. 234, 
198 F. 2d 987; Howard v. United States, 58 App. D. C. 179, 
26 F. 2d 551. 

In any event, a presumption of validity attends legislative 
action and the burden of proof to the contrary is on the 
party challenging that action. See United States v. Rumeltf, 
345 U. S. 41, 97 L. Ed. 770, 73 S. Ct. 543, 545. It is clear from 
this record that the appellant has not carried that burden. 

Appellant contends next that the statements made by the 
trial judge during the examination of the prospective jurors 
on their voir dire (App’nt. 15) was prejudicial. But, here 
again, no such point was raised at the trial and therefore 
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cannot be considered on appeal. Higgins v. United States, 
81 U. S. App. D. C. 371, 160 F. 2d 222, cert. den. 67 S. Ct. 
1511; Dephia v. United States, 78 U. S. App. D. C. 31, 137 
F. 2d 673. Moreover, as the court below pointed out in its 
opinion (App’ee. 10) it does not appear from the record that 
the appellant was prejudiced by such statements. 

Appellant contends also that the proceedings against him 
were barred bv the statute of limitations and that for this 
reason the trial court should have granted his motion to 
dismiss. It is difficult to follow this argument because the 
appellant did not raise that point in his motion to dismiss 
'(App’ee. 1) and certainly, at that time, there were not 
sufficient facts before the court upon which to base a deter¬ 
mination as to whether or not the proceedings were timely. 
In any event, appellant did not stand on his motion; rather, 
he elected to go to trial. But more than this, although 
substantially the same points were raised in the motion for 
a directed verdict at the close of the government’s case, 
appellant failed to renew the motion at the close of all the 
testimony (App’ee. 9). Manifestly, therefore, if there was 
error in the ruling on the motion, the error was waived. 
Hall V. United States, 83 U. S. App. D. C. 166,168 F. 2d 161; 
Ladrey et al v. United States, 81 U. S. App. D. C. 127,155 F. 
2d 417; Thomas v. United States, 74 App. D. C. 167,173, 121 
F. 2d 905. 


n 

There was substantial evidence that the appellant is the 
father of the three children involved and that he con¬ 
tributed to the support of the two older children within a 
year preceding the commencement of the action. 

Appellant apparently concedes that the evidence estab¬ 
lished that he is the father of the three children as charged 
in the three informations because nowhere in his brief does 
he contend to the contrary. See Cratty v. United States, 82 
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XJ. S. App. D. C. 236,163 F. 2d 884. All that appellant con¬ 
tends in this connection is that there was no evidence that 
he ever contributed to the support of the three children. 

In Public Law 917, supra, it is provided: 

“Sec. 4. Time of Bringing Complaint. Proceed¬ 
ings to establish paternity and provide for the sup¬ 
port of a child bom out of wedlock may be instituted 
after four months of pregnancy or within two 
years after the birth of the child, or within one 
year after the putative father has ceased making 
contributions for the support of such child'. * * 

(Italics supplied). 

With respect to the matter of contributions for the sup¬ 
port of the children involved, there was testimony by the 
complaining witness from which the jury could have found, 
as it did, that appellant furnished money, clothing, food 
and milk for the two older children during the year im¬ 
mediately prior to the commencement of the proceeding 
(App^ee. 6, 7, 8). 

The general rule is that the verdict of a jury must be 
sustained if there is substantial evidence, taking the view 
most favorable to the government in support thereof. 
Sipe v. United States, 80 U. S. App. D. C. 194,150 F. 2d 984; 
Morton v. United States, 79 U. S. App. D. C. 329,147 F. 2d 
28, cert. den. 65 S. Ct. 1010; Nolan v. Werth, et al., 79 U. S. 
App. D. C. 33,142 F. 2d 9. 

Inasmuch as this case turned on issues of fact to be de¬ 
cided by the jury according to the weight of the evidence, 
what this Court said in Nolan v. Werth, et al., supra, has 
particular application. Said this Court in that case: 

“ * • • In the case we have here it is enough to 
say, as the Supreme Court said in Lawson v. United 
States Mining Co., 207 U. S. 1-12, 28 S. Ct. 15, 52 
L. Ed. 85, that if the testimony is not sufficient to 
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show that the trial court decision is necessarily 
right, it wholly fails to show that it is necessarily 
wrong, from which it follows that the appellate 
court was incorrect in substituting its own find¬ 
ings/^ 

m 

The trial court was not required to instruct the jury re¬ 
specting appellant’s failure to take the stand. 

Appellant next contends that the trial court erred when 
it failed to give a specific instruction to the jury that no 
inference of his guilt should be drawn because he failed to 
take the stand in his own behalf. In support of this con¬ 
tention, appellant relies upon Ford v. District of Columbia, 
D. C. Mun. App., 96 A. 2d 227, and In re Davis, 83 A 2d 590. 

In the Ford case, which involved the paternity of the 
three children in the case at bar, the Municipal Court of 
Appeals reversed because of the refusal of the trial court 
to permit counsel for the defendant to testify. In its opin¬ 
ion, the Municipal Court of Appeals held: 

“Since there is to be a second trial, we mention 
two other matters which may arise. Appellant 
criticizes the instruction on the presumption of in¬ 
nocence and the failure of the defendant to take the 
stand. In an opinion by the late Judge Clagett, 
we spelled out what a defendant is entitled to have 
the jury told on this subject. In re Davis, D. C. 
Mun. App., 83 A. 2d 590, 79 W. L. R. 1198. There 
should be no difficulty in framing instructions to 
conform with that decision.” 

In the Davis case, supra, the defendant, a minor, was 
found guilty of the offense of taking property without 
right.® The Municipal Court of Appeals reversed because 
of the failure of the trial court to instruct the jury as re¬ 
quested by the defendant concerning his failure to testify, 
saying at page 593: 


^Section 22-1211 and Section 11-907, D. C. Code, 1951 Edition. 
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urn • 0 judge’s complete charge to the jury 
is included in the record. The only part of the 
charge which might be construed as meeting the re¬ 
quest was this; ‘In this case, as in all criminal 
cases, the respondent is not required to prove him¬ 
self innocent or put in any evidence on the subject, 
and his failure to do so can not be held against him. 

This is consistent with our theory of the law that a 
man is presumed to be innocent until he is proven 
guilty, and the Government must establish the guilt 
of the defendant beyond a reasonable doubt.’ 

“This instruction, while proper in itself, did 
not meet respondent’s request. It made no refer¬ 
ence to respondent’s failure to testify in his own 
behalf. An instruction from the judge that the 
jury should draw no unfavorable inference from 
the failure of the accused to testify in his own be¬ 
half is one which the court is required to give when 
requested by the accused. * * *” (Italics sup¬ 
plied). 

The substance of what the Municipal Court of Appeals 
said in the Ford and the Davis cases, supra, is that the trial 
court in a criminal proceeding must give the instruction 
when requested and may do so of its own motion, even 
though no such request is made. And it was so held in 
Wilson V. United States, 149 U. S. 60, 37 L. Ed. 650; Smith 
V. United States, 72 App. D. C. 157, 112 F. 2d 217; Becher 
et al. V. United States, 2d Cir., 5 F. 2d 45; Kahn v. United 
States, 20 F. 2d 782. 

Here appellant makes no pretense that he requested such 
an instruction. Under the circumstances, even if the ap¬ 
pellant had been charged with the commission of a crime, 
the cases mentioned above would be clearly without appli¬ 
cation. 

In Pereire, et al., v. United States, 5th Cir., 202 F. 2d 830, 
it was contended, as here, that, on the authority of 18 
U.S.CA. 3418 and Bruno v. United States, 308 U. S. 287, 
60 S. Ct. 198,84 L. Ed. 257, the jury should have been affirm- 


atively instructed that the failure of the defendant to avail 
himself of the prhilege of testifying does not create any 
presumption against him. The Court said at page 836: 

itm m • rpjjg siiswer is that no such charge was re¬ 
quested as in Bruno v. United States, supra; see 
Chadwick v. United States, 5 Cir., 117 F. 2d 902, 

904; nor was any exception reserved to the court’s 
oral charge for failing so to instruct the jury; 

Rule 30, Federal Rules of Criminal Procedure, 18 

U. S.C.A.” 

To the same effect was Bradford v. United States, 5th 
Cir., 129 F. 2d 274, affirmed 130 F. 2d 630, cert. den. 317 
U. S. 683, 63 S. Ct. 205, 87 L Ed. 547, where the Court said 
at page 278: 

“The court below did not err in not charging the 
jury with reference to the failure of Will Bradford 
to take the witness stand in his own behalf. In sup¬ 
port of their assignment that there was error 
in this respect, the appellants cite the case of State 

V. Johnson, 50 La. Ann. 138, 23 So. 199. This de¬ 
cision is not binding or even persuasive where there 
are federal statutes and decisions on the subject. 
Upon the trial below, W. T. Bradford did not testi¬ 
fy or offer to testify, and did not request any 
charge on the subject of his failure to do so. In 
these circumstances, no doubt it was better for the 
court not to mention the matter. Otherwise we 
might have been confronted with assignments from 
a Afferent angle, as in Becher v. United States, 

2 Cir., 5 F. 2d 45.” 

See also United States v. Reiburn, et al., 2d Cir., 127 F. 
2d 525-527. 

But whatever view may be taken respecting appellant’s 
right to an instruction concerning his failure to take the 
stand, the fact is that nowhere in the record does it appear 
that the appellant objected to the court’s charge to the jury 
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or any part thereof. Consequently, even if there was error 
in the charge, appellant may not urge it on appeal. See 
Rule X of the Rules Regulating Practice Before the Ju¬ 
venile Court of the District of Columbia, supra page 7. 
Felton V. United States, 82 U. S. App. D. C. 277, 170 F. 2d 
153; Villaroman v. United States, 87 U. S. App. D. C. 240, 
184 F. 2d 261; Beach v. United States, 80 U. S. App. D. C. 
160,149 F. 2d 837. And this is true whether the proceeding 
be considered criminal or quasi-criminal. See and compare 
Thomas v. United States, 74 App. D. C. 167, 121 F. 2d 905; 
Peak V. Calhoun, 63 App. D. C. 113, 69 F. 2d 989; Rozgall v. 
Dorrance, etc., 23 N. W. 2d 85, 91; Roberts v. State, 240 P. 
2d 104. 


IV 

Proceedings to determine the paternity of childrep bom ont 
of wedlock and to provide for their support are not 
criminal prosecutions. 

In the view of the appellee it is immaterial, in the consid¬ 
eration of the questions here presented, whether the proceed¬ 
ings to determine the paternity of the three children in¬ 
volved and to provide for their support were or were not 
criminal, because, as pointed out herein, the appellant was 
deprived of no right to which he was entitled. However, be¬ 
cause of the interest in the matter manifested by this Court 
at the hearing on the petition for allowance of an appeal and 
because of the importance placed upon it by counsel for the 
appellant in his brief, the Court’s attention is respectfully 
referred to the following: 

The weight of authority supports the proposition that 
a proceeding to establish the paternity of a child bora out 
of wedlock is not a criminal prosecution. Such proceedings 
have been classified as quasi-criminal since the statutory 
forms and procedures by which jurisdiction is obtained over 
the subject-matter and the person are similar to those of 
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the criminal law. But notwithstanding the similarity of 
such forms and procedures to those of the criminal law, the 
distinguishing characteristics are that no accusation of 
crime is made and no punishment is sought. The sole and, 
therefore, the controlling consideration is the “protection 
and welfare of the child involved.” The primary purpose 
of the proceeding is to place the burden of maintenance of 
such child upon him who is responsible for the child’s ex¬ 
istence. See Sec. 18, Public Law 917, supra, p. 6. Thomas v. 
United States, 74 App. D. C. 167, 121 F. 2d 905; Peak v. 
Calhoun, 63 App. D. C. 113, 69 F. 2d 989; Dicks v. United 
States, 72 A. 2d 34; Coleman v. District of Columbia, D. C. 
Mun, App., 83 A. 2d 873; Fuller v. United States, 64 A. 
2d 587; State v. Volz, 156 Ohio St. 60,100 N. E. 2d 203; Roz- 
gall V. Dorrance, etc., 23 N. W. 2d 85, 91; Roberts v. State, 
240 P. 2d 104; State ex rel. Simons v. Kiser, 98 N. E. 2d 322; 
State V. Sax et al., 231 Minn. 1, 42 N. W. 2d 680. 

Thus in State v. Volz, supra, the Court said at page 210: 

“Much of the confusion as to the character of 
the procedure in bastardy cases comes about by the 
fact that there is no independent provision made 
for procedure in bastardy proceedings and as a 
consequence the procedure must necessarily follow 
either the provisions of the Code of Civil Pro¬ 
cedure or the provisions of the Code of Criminal 
Procedure, with the result that the courts have 
generally accepted and followed the provisions of 
the Civil Code in the absence of specific require¬ 
ments in the Bastardy Act itself. 

“The view that, although bastardy proceedings 
possess the attributes of both civil and criminal 
proceedings, they are in purpose and effect essenti¬ 
ally civil is based on a fair balance of the charac¬ 
teristics and the fact that bastardy proceedings 
have more civil than criminal attributes. Among 
those important characteristics are the facts that 
the courts agree that a preponderance of the evi¬ 
dence is sufficient to support a judgment of filiation 
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rather than proof beyond a reasonable doubt; and 
that the accused cannot plead double jeopardy in 
case of reversal of a judgment against him for 
error.” 

To the same effect was Skaggs v. State, 207 P. 877, 878, 
where the court said: 

“It has accordingly been held by the Minnesota 
court that in bastardy proceedings proof beyond a 
reasonable doubt is not required in order to convict 
the defendant, but merely proof by a preponderance 
of the evidence; that the testimony of the com¬ 
plainant, the mother, need not be corroborated by 
other evidence * * *; that the county attorney in 
his argument to the jury is at liberty to comment 
upon the omission of the defendant to be sworn in 
his own behalf * * *; that the oath prescribed for 
the jury in civil cases is the proper one in such 
proceechngs • • •; that an appeal from the district 
court in bastardy proceedings is to be effected in 
the same manner as an appeal in civil actions • • •; 
and that the sufficiency of the complaint in such 
actions is to be determined by the rules applicable 
to civil causes • * 

The case of Evans v. Rives, 75 U. S. App. D. C. 242, 126 
F. 2d 633, can be easily distinguished on its facts. There 
petitioner was convicted in the Juvenile Court upon a plea 
of guilty of refusing to provide for the support of his minor 
child in violation of District of Columbia Code, 1929 Edi¬ 
tion, Sec. 6-271 (Sec. 22-903, D. C. Code, 1951 Ed.), which 
makes it a misdemeanor for any person in the District 
of Columbia, without just cause, to refuse to provide for 
the support and maintenance of a child in destitute or 
necessitous circumstances. Here appellant was neither 
charged nor convicted of a criminal offense, and the judg¬ 
ment of the court was not that he be punished for a crime 
but rather that he assume the moral and legal duty which. 
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in every forward looking jurisdiction, is now imposed upon 
the father of a child, whether he be bom in or out of 
wedlock. See also Hunt v. Commonwealth (Ky.), 265 S. W. 
2d 37; State ex rel. Love v. Jones (Ohio), 111 N. E. 2d 607; 
Harrison v. District of Columbia, D. C. Mun. App., 95 A. 2d 
332; State ex rel. McGhee v. Settlemeyer, 173 Kan. 671, 
250 P. 2d 830; Ross v. Marx, 21 N. J. Super. 95,90 A. 2d 545; 
State V. Tetreault (N. H.), 85 A. 2d 386; State v. Taylor, 
39 Wash. 2d 751, 238 P. 2d 1189; Sims v. State, 1 Ala. App. 
240, 55 So. 1027; Commonwealth v. Lanoue, 326 Mass. 559, 
95 N. E. 2d 925; State v. Sax, et al. (Minn.), 42 N. W. 2d 
680; State ex rel. Rufus v. Easley (W. Va.), 40 S. E. 2d 827; 
Bay V. State (Wis.), 285 N. W. Z14:; State v. Nerine, 61 Ariz. 
503, 151 P. 2d 983. 

In the light of the foregoing, it seems crystal clear that 
proceedings in the District of Columbia to determine the 
paternity of children born out of wedlock and to provide for 
their support are in no sense criminal. But whatever view 
may be taken, a casual examination of this record is suffi¬ 
cient to show that appellant was accorded due process of 
law. At every stage of the proceedings below appellant was 
surrounded with all the safeguards which the criminal law 
affords. For instance, the trial court, in its charge to the 
jury, instructed that: 

“You are instmcted that this defendant is pre¬ 
sumed to be innocent of this charge, and this pre¬ 
sumption attends him throughout the progress of 
the trial, and until it is overcome by evidence prov¬ 
ing his guilt to your satisfaction beyond a reason¬ 
able doubt. The government is required to establish 
beyond a reasonable doubt every material element 
of the information, and unless it has done so to 
your satisfaction, you cannot find the defendant 
to be the father of these children. 

“Now, while these are quasi-criminal proceed¬ 
ings, and not criminal proceedings in the usual 
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sense of the word, nevertheless the rnle of law ap¬ 
plies that a man charged with an offense is not 
required to grove himself innocent of the charge, 
or to put on any evidence at all. His failure to do so 
can not he held against him. Therefore, the defend¬ 
ant in this case is not required to prove that he 
is not the father of the children, or any one of them, 
in question, hut rather, the burden rests upon the 
govermnent to prove to your satisfaction heyond a 
reasonable doubt that he is the father of the chil¬ 
dren. (Italics supplied) (App’nt. 26) 




“You are further instructed that, as a matter of 
' law, the burden of proof is always upon the prose¬ 
cution. It is not sufficient to establish a probability, 
though a strong one, arising from the doctrine of 
chance, that the fact charged is more likely to be 
true than the contrary, but the evidence must es¬ 
tablish the truth of the fact beyond a reasonable 
doubt; and further, that every fact, whether direct 
or circumstantial, essential to the establishment 
of the guilt of the accused, must be proved to the 
satisfaction of the jury beyond a reasonable doubt, 
and any conclusion derived therefrom must be free 
from doubt. 

“In this connection, you are further directed 
that conjecture, speculation and theory, however 
plausible, ought not to and must not be considered 
by you to the disadvantage of the defendant, and 
a reasonable doubt upon the whole case of any 
material fact entitles the accused to a verdict of 
not guilty. • • •»» (App’nt. 30) 

Enough has been said to demonstrate that there is no 
error affecting the substantial rights of the appellant dis¬ 
closed by the record. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment of the court below should be affirmed. 

Veenon E. West, 

Corporation Counsel, D. C., 

Chestek H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Haeby L. Walker, 

Assistant Corporation Counsel, D. C., 
Hubert B. Pair, 

Assistant Corporation Counsel, D, C,, 
Attorneys for Appellee, 

District Building, 

Washington 4, D. C. 
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3 IN THE JUVENILE COURT FOR THE 
DISTRICT OF COLUMBIA 


Cases Number 9235-A, 9236-A, 9237-A 


Disteict op Columbia 
vs. 

James Henry Foed 


MOTIONS TO DISMISS 

Now comes the Defendant, James Henry Ford, by his at¬ 
torney, and respectfully moves the Court to dismiss the 
charges against him for the following reasons: 

1. The allegations contained in the information are so 
indefinite, vague, uncertain, and ambiguous, that they do 
not constitute an offense. To put him to trial under these 
allegations would be a violation of the rights secured to him 
under the Constitution of the United States. 

2. To put him to trial at this late date would be Ex Post 
Facto and in violation of his constitutional rights. 

3. For such other and further reasons for dismissal of this 
cause, as may be called to the attention of the Court at the 
time of the hearing of this motion. 

• ••••••••• 
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22 Washington, D. C. 

Monday 21 September 1953. 

The above-entitled matter came on for hearing before the 
HONORABLE EDITH H. COCKRILL, Judge of the 
Juvenile Court for the District of Columbia, and a jury, at 
1:30 o’clock p. m., * * * 

• ••••••••• 

13 VOIR DIRE EXAMINATION 

• ••••••••• 

18 THE COURT: Just a minute. 

Are you satisfied with the jury? 

MR. STERN: We are satisfied. 

THE COURT: All right. 


23 PROCEEDINGS 


EVELYN JANNIE LEWIS, 

called as a witness by the District of Columbia, and having 
first been duly sworn, took the stand, was examined and 
testified as follows: 

DIRECT EXAMINATION 
BY MR. BARTON: 

• ••••••••• 

What is your full name? 


THE WITNESS: Evelyn Jannie Lewis. 


Q. Are you married now? A. No, sir. 
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29 Q. Now, do you know James Henry Ford, this man 
sitting here (indicating the defendant) ? A. Yes, sir. 

Q. When did you first meet him? A. Well, I 
knowed him, I knowed him years ago in the country. 

Q. Well, did you ever know Mr. Ford in Washington? A. 
Yes, sir. 

Q. And when was it you first knew him in Washington? 
A. W’’ell, when I knowed him in Washington, it was when 
it was 1940. 

Q. Where are you living now? A. I am living at 7th and 
Myrtle Street, Northeast. 

Q. How long did you live at 14th Street address? 

30 A. I lived there 15 years. 

Q. When did you move away? A. Last Septem¬ 
ber. August or September. 

Q. Well, now, during the time you were living at this 
14th Street address, did you see Mr. Ford then? A. Yes, 
sir. 

Q. How often would you see him? A. I saw him eveiy 
day, pretty near. 

Q. Well, did you first start seeing him every day? A. 
After I started going with him. 

Q. WTien was that? A. I started going with him in 1940, 
but I don’t know the month. 

31 Q. When was it you and Mr. Ford started going to¬ 
gether, then? A. In 1940. 

Q. Are you still going with Mr. Ford? A. No, sir. 

Q. When did you stop going together? A. It was last, I 
think it was April or May, last year, I know. 

Q. April or May of last year? A. Yes. 

Q. Well, had Caroline been born at that time? Al. Caro¬ 
line was a year old last May. 
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Q. Well, during the time you were going with Mr. Ford, 
how often did you see him? A. I saw him pretty near 
every day, and when he didn’t come in every day, he came 
in two or three times a week. 

#••••••••• 

33 Q. Do you have a child named Shirley? A. Yes. 

Q. When was Shirley born ? A. November 4,1945. 

Q. Where was Shirley born? A. She was born at 141(> 
Third Street. 

Q. Do you have a child named James Henry, Junior? 
A. Yes, sir. 

Q. When was James Henry, Junior, born? A. Febru¬ 
ary 14, 1950. 

Q. Do you have a child named Caroline? A. Yes, sir. 

Q. When was Caroline born? A. May 17, ’51. 

• ••••••••• 

34 Q. Do you remember when you first had sexual 
relations with him? 

A. I started going with him in 1940, so it was in 1940, in 
that year. 

i Q. Well, do you remember when you last had sexual 
relations with him? A. That was in June of ’51. 

Q. Well, now, during the period between 1940 and June 
of ’51, about how often did you and Mr. Ford have sexual 
relations? A. We had sex relations about two or three 
times a w^eek. 

Q. Well, now, during the time you were going with Mr. 
Ford, that is, from 1940 up to June of 1951, did you have 
sexual relations with anybody else, other than Mr. Ford? 
A. No, sir—no, sir. 

Q. Well, now, specifically during January and February 
of 1945, did you have sexual relations with Mr. Ford 

35 during that time? A. What months? 

Q. January and February of 1945. A. Yes, sir. 
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Q. And during April and May of 1949, were you still 
going with Mr. Ford? A. Yes, sir. 

Q. Did you have sexual relations with him during those 
months. A. Yes, sir. 

Q. And during July and August of 1950, were you still 
going with Mr. Ford then? A. Yes, sir. 

Q. Did you have sex relations with him during those 
months ? A. Yes. 

36 Q. Well, has Mr. Ford ever given you anything for 
Shirley or James Henry? A. He used to buy their 
clothes. 

• •••«•••#• 

Q. Do you remember about how old Caroline was when he 
bought these clothes? A. Caroline? 

Q. Yes. A. Oh, she wasn’t a year old. She wasn’t a 
year. She wasn’t a year old yet. 

Q. Not yet? A. No. 

Q. Had Caroline been born yet? A. Yes, sir. 

• ••••••••• 

39 Q. Well, what about milk? Did he ever furnish 
any milk for the children at any time? A. Yes, sir. 

Q. When was that? A. That was in’51. 

Q. Do you know when he stopped furnishing the milk? 

• ••••••••• 

A. It was in the summer. 

Q. About how long did the milk come there? A. Around 
about seven or eight months. 

Q. When you would give the milk bill to him, what would 

he say? A. I just gave him the milk bill, and he’d go 

40 on and pay it. 

• ••••••••• 
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44 Q. Do you remember when you last spoke to Mr. 
Ford about helping you further with the children? 

A. I couldn’t tell you the month, that was before we broke 
up. 

45 Q. Do you remember what year it was? A. That 
was—around—there in ’52. 

CROSS-EXAMINATION 
BY MR. STERN: 

• • • • • • • • • • 

59 Q. Now, I think you told Mr. Barton that you fell 
out with James Ford at a certain period; is that cor¬ 
rect? 

• ••••••••• 

A. I said that one month after Caroline was born was 
the last time I had intercourse with him. After that he 
steady came in and out of the house to see me. 

• ••••••••• 

77 Now, did Mr. Ford ever give you or the children, 
especially referring to Shirley and James, any clothes 

or any money one year after Shirley was born? A. One 
year after she was born? 

Q. Yes. She was born in ’45. A. It was about a year 
after she was born when he starts giving her something. 

78 Q. Did he give you anything for James after he 
was a year old? A. Yes. 

Q. What? A. After the children gets over a year old, 
got so she could walk or talk, he would give them some. 

Q. Did he give anything to Shirley after she was a year 
old, in 1946? A. I don’t know, to tell you the truth. After 
the children got a year old, and got so they could walk or 
talk, then he would give them, I don’t know what year it was 
then. 


79 Q. He would give it to you? A. Yes, when I tell 
him the children need clothes, or something. 

Q. He would give you the money? A. He’d give me the 
money to get it. 

• ••••*•••• 

80 Q. Did you say he never gave you any food for the 
children? 

A. I told them he would bring food to the house. He 
never gave me money to buy it. 

Q. And you also stated he never helped you with Caro¬ 
line ? A. He never gave me nothing for Caroline. 

Q. That is what you stated today. A. Caroline was a 
nursing baby. 

Q. Just a minute. Let me ask you: You stated today 
he never did anything for Caroline? A. He haven’t did 
anything for Caroline. What he did, he did for the other 
two. 

• ••••••*•• 

89 MR. STERN: That is all. 

• ••••••••• 

90 MR. LICHTENBERG: We make a motion for a 
directed verdict of acquittal for the two older 

children. * * * 

• ••••••••• 

94 MR. LICHTENBERG: I take it your Honor over¬ 
rules our motion. 

THE COURT: Yes. 

• ••••••••• 

96 JESSE L. WARD, JR., 

a witness appearing for and on behalf of the defendant, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 
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• • • • • • • • • • 

ALBERT A. STERN 

called as a witness by and on behalf of the defendant, hav¬ 
ing first been duly sworn, took the stand, was examined and 
testified as follows: 

• ••••••••• 

102 MR. LICHTENBERG: If the Court please, at 
this time we will rest, * * * 

111 THE COURT: In accordance with the verdict of 
the jury, Mr. Ford, the Court finds that you are the 
father of all three of these children. 

148 THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

Nos. 1418,1419, and 1420 

James Hjexry Ford, appellant. 


V. 

District of Columbia, appellee. 

Appeal from the Juvenile Court 
of the District of Columbia. 

(Argued January 11,1954 Decided February 25,1954) 

Before Cayton, Chief Judge, and Hood and Quinn, As¬ 
sociate Judges. 

QUINN, Associate Judge: A jury in the Juvenile Court 
found appellant to be the father of three bastard children. 
He appeals from that finding and the subsequent order of 
the court requiring him to support the children. 


i 
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This cause was previously before us in Ford v. District 

of Columbia, D. C. Mun. App., 96 A. 2d 277, ..W. L. R. 

_ At that time we awarded appellant a new trial be¬ 
cause of the trial judge’s refusal to allow the defense coun¬ 
sel to testify in his client’s behalf. 

Several errors are assigned on this appeal. Among those 
requiring discussion is one which relates to the right of the 
trial judge to explain to the jurors the history of the Act ^ 
under which the proceedings were brought. At trial the 
judge stated to the prospective jurors that one of the pur¬ 
poses of this Act was to establish paternity and to provide 
for the maintenance of children born out of wedlock, and 
that prior to the enactment of this statute illegitimate 
children were without legal status in so far as support was 
concerned and often became charges upon the public. Coun¬ 
sel for defendant made no objection to this introductory 
statement at the time it was made, but now contends that it 
was prejudicial to defendant in that it informed the jurors 
that if defendant was not made to support these children 
then they as taxpayers would indirectly have to bear this 
burden. The familiar rule that matters not raised by a 
party in the trial court will not be considered on appeal ^ is 
sufficient answer to this contention. But even if an objec¬ 
tion had been interposed, we find no error in the court’s 
statement. A judge is more than a mere referee and has 
the duty and responsibility to advise the jury panel of the 
nature of a case in order to ascertain whether the jurors 
are free of prejudice and are otherwise qualified. It is 
plain that the defendant was not prejudiced as a result of 
the statements mentioned. 

Defendant also argues that error was committed by the 
court when it failed to rule that the proceedings were 
barred as to the two older children, since the putative father 

^ Public Law 917, Chap. 1225, 81st Cong., 2d Sess., approved January 11, 
1951. 64 Stat. 1240. 

2 Kelly V. District of Columbia, D. C. Mun. App., A. 2d , W. L. R. 

__ , decided January 22, 1954. 
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had ceased making contributions to their support more than 
a year before the proceedings were instituted. The Act 
provides that the proceedings must be brought within two 
years after a child is born, or within one year after the 
putative father ceases to contribute to the support of the 
child. There was testimony by the complaining witness 
that defendant had furnished money, clothes, food, and milk 
for the children at various times, and that some of these 
things were furnished within a year of this action. Thus if 
the jury believed her testimony, there was ample support 
for holding that the proceedings as to the two older children 
were not barred. 

Another assignment of error relates to the testimony of 
the complaining witness that defendant paid for the de¬ 
livery of milk for several months. It is defendant’s conten¬ 
tion that the best evidence rule required the production of 
the records of the milk company. With this we cannot 
agree. The best evidence rule is generally applied only 
where the contents of a writing are in issue.^ In other cases 
where the witness has an independent recollection of the 
facts to which he testifies, his testimony is not inadmissible 
merely because there is a written record of those facts and 
that record is not produced."* In the instant case there was 
no attempt to prove the terms of a writing. The issue was 
simply whether defendant paid for the delivery of the child¬ 
ren’s milk. Although the milk company’s records would 
possibly show who paid for the milk, they were not the only 
admissible evidence concerning that fact. 

A final contention is that it was error for the trial judge 
to fail to instruct the jury concerning the defendant’s fail¬ 
ure to take the stand. A study of the transcript of the trial 
in the present case reveals no such request by defense 
counsel. 

^Meyers v. United States, 84 U. S. App. D. C. 101, 171 F. 2d 800, cert, 
denied 336 U. S. 912. 

* Anderson v. District o/ Columbia, D. C. Mun. App., 48 A. 2d 710, 74 
W. L. R. 1023. 
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The remaining assignments of error are either not sup¬ 
ported by the record or without legal substance. 

Afirmed, 

HOOD, Associate Judge, concurring: I agree with the 
judgment of affirmance in this case, but I disagree with the 
implication in the opinion that except for his failure to 
make timely request appellant was entitled to have the jury 
instructed that no unfavorable inference was to be drawn 
from his failure to testify. Such an instruction is appro¬ 
priate only in a criminal case and a bastardy proceeding is 
not a criminal case. 



